The theoretical arguments in favour and against citations to foreign courts have reached a high degree of sophistication. Yet, this debate is often based on merely anecdotal assumptions about the actual use of cross-citations. This article aims to fill this gap. It provides quantitative evidence from ten European supreme courts in order to assess the desirability of such crosscitations. In addition, it examines individual cases qualitatively, developing a taxonomy of crosscitations based on the degree to which courts engage with foreign law. Overall, this article highlights the often superficial nature of cross-citations in the some courts; yet, it also concludes that, by and large, our analysis supports the use of cross-citations: it does not have the pernicious effects sometimes suggested by critics of the practices, such as undercutting national sovereignty and the legitimacy of the legal system. At best, cross-citations provide a source of inspiration how to interpret national law. At worst, they are largely ornamental and marginally help to make a particular policy argument appear more persuasive.
Introduction
In the United States it is highly controversial whether courts are allowed, or even encoured, to refer to precedents from foreign courts. This is not a purely academic debate. The US Supreme Court itself is divided on whether it is legitimate to rely on foreign law in the interpretation of the US Constitution, 1 and the occasional reference to foreign sources by some judges has been the subject of congressional hearings and debates in the Blogosphere as well as in legal scholarship. 2 Justice Kennedy has actually been called "the most dangerous man in America", inter alia, because of his endorsement of citations to foreign cases. 3 In addition, the state of Oklahoma attracted considerable attention by explicitly prohibiting state courts from looking "to the legal precepts of other nations or cultures" specifically mentioning international law and Sharia Law; other states have passed or are debating measures with similar intentions. 4 In Europe the discussion about the desirability of cross-citations is less politically contentious. A possible explanation could be that due to EU law (as well as the European Convention on Human Rights) it may just be natural for national courts to consider the case law of other Member States. But the EU is not (yet) akin to a federal state. A study comparing the EU with twenty federal states found that the EU provides significantly less legal uniformity than these states. 5 Thus, for many topics largely uninfluenced by EU law it may be more irregular if, say, an English court cites a Spanish one. In particular, such reluctance may be related to the diversity of European countries, for example, in terms of legal traditions, languages and cultures. Thus, Europe can be seen as an interesting test ground to assess the frequency and desirability of crosscitations.
A project by the authors of this article has collected empirical data on cross-citations between the supreme courts of Austria, Belgium, England and Wales, France, Germany, Ireland, Italy, the Netherlands, Spain, and Switzerland. We found 1,430 instances in which these courts have cited the supreme courts of the other nine countries in a period of eight years. Two previous articles, deriving from this project, explored in which circumstances these cross-citations take place: the first one analyzed how the cross-citations are structured, 6 and the second one undertook regression analysis in order to understand the differences between them. 7 The present article has a different focus: here, our main interest is not in the positive question why cross-citations occur, but in the normative one whether it should be possible to cite foreign courts. For this purpose, we will use our data on cross-citations in order to confirm or refute some of the assumptions of the arguments in favor or against cross-citations.
This article is structured as follows: To set the scene, Section 2 develops a conceptual scheme in order to structure the arguments about the benefits and risks of cross-citations. Sections 3 and 4 analyze our general data on cross-citations with descriptive and inferential statistics; in addition, the subsequent Section 5 distinguishes cross-citations between areas of law. But, while the focus of this article in our quantitative dataset, it is also rewarding to examine individual cases in a qualitative way: thus, based on representative cases, Section 6 develops a taxonomy of different types of cross-citations. The final Section 7 returns to our conceptual scheme in order to re-assess the normative case for citations to foreign courts.
The debate on the benefits and risks of cross-citations
The extensive literature on cross-citations offers a wide range of reasons why those should or should not occur. 8 These arguments can be classified into three categories, namely whether they relate to the character of law, the quality of the decision or procedural reasons. Figure 1 provides an overview of the patterns of argument with details being explained in the following. Starting with the "pro-reasons", the first one is that cross-citations are justified by a common core of legal systems. Such a statement may be limited to the countries of the same legal family, 9 but one can also go further. For example, in a keynote speech Justice Breyer observed that "crosscountry results (…) resemble each other more and more, exhibiting common, if not universal, principles in a variety of legal areas". 10 Such similarities may reflect deep moral universalism, 11 or it could also simply be a matter of fact that many, if not all, modern legal systems have close connections and a long history of judicial borrowings.
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A variation of this argument is that the common core is something which is more aspirational, but that there are good reasons that legal systems should aim for it. The desire for harmonization and convergence has been a frequent topic of modern comparative law, and it may also be supported by law-and-economics thinking, given the costs of legal diversity. 13 Another version of this argument is that economic, social and cultural globalization has led to a shift that judges cannot ignore lest your legal system becomes "legal backwater"; 14 thus, it is frequently also suggested that we should aim for "judicial dialogue", "judicial comity", or even "a global community of courts". 15 The second reason suggests that foreign case law can provide useful information to improve the quality of judgments. For example, it may be the case that foreign courts had more opportunities to deal with certain difficult legal problems, and therefore, considering their experi- 9 See, e.g., Donoghue v. Stevenson [1932] AC 576 (per Lord Atkin) [House of Lords]: "It is always a satisfaction to an English lawyer to be able to test his application of fundamental principles of the common law by the development of the same doctrines by the lawyers of the Courts of the United States." 10 ence may be beneficial to fill a temporary gap in the current law. 16 Thus, here, it is precisely the initial legal diversity that is helpful as it provides a laboratory to find the best solutions. Foreign experience can also provide useful empirical data on the effect of the law: for example, knowing about the effect of a foreign court decision on a controversial issue can help domestic courts to decide on whether or not such an approach is worth following. 17 Third, it can be suggested that cross-citations to foreign cases make transparent what may have influenced the judge's reasoning anyway. Thus, the argument is that, if cross-citations were prohibited, judges would still read and consider foreign case law, but just do not admit it openly. This point can also be illustrated by the French tradition of judicial drafting: here, judgments are written in a very condensed and formal style but it has been shown that, behind the scenes, French courts also use considerably more comprehensive arguments. 18 The three "contra-reasons" correspond to these categories. First, a frequent objection is based on the national character of legal systems. From an internal perspective the counterargument is that, even today, law is not universal, 19 with the US literature often saying that US law is exceptional or even unique. 20 In particular, there could still be deep differences between common and civil law countries, though critics may also refer to differences within legal families, to quote a famous English judgment: "for though the source of the law in the two countries may be the same, its current may well flow in different channels". 21 A main substantive reason behind this counter-argument is that the influence of foreign case law is said to undermine national sovereignty and democracy: a judge has the duty to apply the law of his or her country (unless told otherwise), 22 and if there are useful legal ideas abroad, it is only for the legislator to consider adopting such rules. 23 If it were otherwise, it is also suggested that this may threaten the legitimacy and acceptance of courts. 24 A further substantive reason is that, taking an external perspective, law is seen as a mirror of a particular culture and society. 25 Using foreign case law would therefore disrespect that law can only be understood in its economic, social, cultural and political context. 26 Most obviously this could be the case for questions that have a moral dimension since morality is typically location-specific. 27 The second counter-argument is that cross-citations harm the quality of judgments. The most frequent variant of this argument is that the possibility of referring to foreign cases provides judges with too much discretion since it enables "result-driven cherry picking" and "haphazard comparativism". 28 In the words of Chief Justice Roberts: "if you don't find it in the decisions of France or Italy, it's in the decisions of Somalia or Japan or Indonesia, or wherever". 29 Moreover, allowing references to foreign courts is said to undermine the consistency of the law. 30 Finally, it is said to be impossible for a judge to adequately understand foreign law, in particular in its legal but also its socio-cultural context: 31 thus, since "a little learning can be dangerous", 32 even considering foreign law with the best intentions may be counter-productive for the quality of judgments.
Third, the costs of cross-citations also play a role for the procedural counter-arguments. Here, the view is that, while adequate research on foreign law may be possible, it is often too costly and time-consuming. It can also be suggested that producing a judgment with many references to foreign courts is not an effort worth spending anyway since, instead of following an "aristocratic mode" of citing authorities, 33 it would be more important to be transparent about the actual policy-arguments underlying the decision in question.
The final line of Table 1 summarizes possible replies to these counter-arguments, also pointing towards intermediate positions. First, defenders of cross-citations may respond that democracy and judicial legitimacy are not at risk since foreign case law is not seen as a binding authority. This is clear if one takes the realist position that the text of judgments is largely irrelevant because, then, cross-citations would be mainly rhetorical. 34 But, it may also be said that cross-citations have (merely) an "informational value" in order to communicate a good idea about the way others have dealt with a particular problem. 35 This may be legitimate given that legal rules are often not entirely clear and therefore it is normal for judges to solve these ambiguities, employing any information that is relevant and useful, be it academic writings, common sense, or foreign case law. 36 Second, selective or inappropriate use of foreign case law invites the response that one should therefore develop criteria for selecting the appropriate foreign judgments in question. In the case law of the US Supreme Court, the reference is often to the majority view of the international community, 37 which would already exclude the risk of relying on outliers. In the US literature further criteria have been developed, for example, considering whether the countries, the courts and the specific cases in question are sufficiently similar. 38 To be sure, these may not lead 28 to absolute certainty, but this is not fundamentally different from purely domestic judicial decision-making, where it is often equally unclear why a court picked a particular policy reason or interpretation method over others. Third, the time and effort it takes to learn about foreign case law may only show the need to improve communication about foreign case law, for instance, through electronic databases and the legal literature. This reply also addresses the counter-argument that citing an obscure foreign judgment may be a way to disguise an inconvenient policy argument: if case law is made available in a sensible way, citing a foreign judgment may not impede an understanding of the court's reasoning more than citing a domestic one.
This concludes the overview of the debate about the pros and cons of foreign court citations. The following will use data collected from cross-citations between supreme courts in Europe in order to evaluate these claims. This procedure may invite the response that one cannot infer from "is" to "ought" statements. 39 Yet, in the present case, many of the normative arguments on why cross-citations should or should not be allowed are based on assumptions about the way cross-citations operate in reality. Thus, challenging those assumptions can contribute to an assessment of these normative arguments. In addition, the conclusion of this article will return to the patterns of argument of Table 1 in order to show which of these points could be confirmed or refuted.
Empirical data on cross-citations in Europe

Introduction
Some previous studies have examined cross-citations between supreme courts, yet, usually not in a quantitative and empirical way. To the best of our knowledge, there is only one empirical study on how often US courts make use of foreign decisions. 40 In Europe the positive debate about the prevalence of cross-citations has been more extensive: some say that at least some courts fairly frequently refer to the case law of other countries' supreme courts, 41 while other studies claim that courts look across the border only rarely. 42 But only few studies provide actual data on the number of cross-citations and those data are also limited to decisions published in particular reports or journals. 43 The project on which this article is based wants to fill this gap as it considers almost all decisions of ten European supreme courts over a period of eight years. It is the aim of this section to introduce our empirical data. This will make reference to two of our previous articles which examined different aspects of this dataset. 44 However, this section is the first one that includes the full matrix of cross-citations. Moreover, in line with the general aim of this article, we address the normative question of whether these data may show that cross-citations should or should not take place.
Population and search method
The data of this project are based on cross-citations in matters of civil and criminal law between the supreme courts of ten European countries -in contrast to many of the previous studies that have focussed on constitutional law. 45 We aimed to include a good mix of countries: according to the frequent distinction into legal origins, we have two English legal origin countries (England 46 and Ireland), three German legal origin countries (Germany, Austria, Switzerland), four French legal origin countries (France, Belgium, Italy, and Spain) plus the Netherlands, which is some studies classified as French and others as German legal origin. 47 Usually, it was straight-forward to identify the main courts of last resort in matters of civil and criminal law. For example, as far as a country has both a supreme court and a constitutional court, we analysed the supreme court since only some constitutional questions relate to matters of civil and criminal law. We applied a similar line of reasoning to the English and Irish courts: for example, the English equivalent to the supreme courts of the civil law countries is the Court of Appeal of England and Wales, which is responsible for appeals in civil and criminal matters. Although these matters may then be appealed to the UK Supreme Court, this does not make it to the main appeal court in matters of civil and criminal law since only very few of such cases reach the Supreme Court. This can also be illustrated by the number of judges and decisions of these two types of courts: the constitutional courts and the UK Supreme Court have a relatively small number of judges (typically between 10 and 20) and they tend to deliver less than 100 judgments per year, whereas the main supreme courts in matters of civil and criminal law typically have more than 40 judges, deciding several hundreds (or even thousands) of cases per year.. In order to locate citations to foreign courts covered by our study, we compiled an extensive list of search terms. 64 In all countries, we first looked at the actual decisions. For France, the Netherlands and Belgium we also included the opinions of the advocate generals where available. In France, we also looked at the available opinions of the reporting judge (conseiller rapporteur). Inclusion of these documents was necessary because in some countries the legal justification of a decision that in other systems would be found in the decisions themselves will appear only in the opinions of the reporting judge or advocate general. For example, French decisions tend to be very short and written in a formulaic style. The legal justification of a decision, including citations, which in other systems would be found in the decisions themselves, will therefore often appear only in the opinions of the reporting judge or advocate general. 65 We checked all citations by hand. In doing so, we also coded two further pieces of information: we classified cases according to the reasons why foreign courts were cited, and we identified for each case the main area of law. Both will be discussed in the following.
Presentation of the main data on cross-citations
Based on the search method explained in the previous section, Table 2 contains the main results of our initial analysis. It can be seen that there are many relations with no or few single-digit cross-citations, but also two, Austria to Germany and Ireland to England, with more than 400 citations. This can be seen as an initial indication that courts do not randomly "cherry-pick" decisions from courts that suit their result, but that they turn to the case law of relatively similar legal systems. Examining the reasons why foreign courts have been cited, we distinguished between three categories. 67 First, the category "case history and jurisdiction" refers to the situations where a prior decision by a foreign court is part of the fact pattern that led to the case pending by the citing court, 68 or where a court has to cite a foreign court if the latter had previously decided about jurisdictional issues in the same case. The second category is about cross-citations due to "international or European law", be it EU law or the European Convention on Human Rights. The third one concerns cross-citations due to "purely comparative reasons", i.e., comparisons not trigged by matters of international or European law. 66 The full dataset is available at http://cross-citations.blogspot.com/. . 68 For example, in a custody dispute a foreign court may already have issued a decision; or the court could simply mention that one of the parties had been ordered by a foreign court to take a particular action before the currently pending case arose. Table 3 presents the results. It can be seen that the pure comparative category is the most frequent one. Yet, there are also a good number of cross-citations triggered by international or European law. In the normative debate, it is sometimes said that national sovereignty and the distinctness of national legal cultures are core arguments against cross-citations. 69 To this we can respond, that in Europe national legal systems are not entirely separate any more, and therefore some crosscitations are in any case to be expected.
Courts usually cannot avoid citations related to the case history and jurisdictional issues. But this type of citation is not exactly what we were looking for because such citations have no bearing on a possible influence of foreign legal arguments. Therefore, unless indicated otherwise, the quantitative parts of this article are based on the aggregates of the citations for the categories "international or European law" and "pure comparative law".
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In addition, we faced the problem that the subject matter jurisdiction of the ten courts is not identical. As Table 1 shows, the English, Irish, Swiss, Spanish, and Italian courts can decide about almost all areas of law, the Austrian, Belgium, French and Dutch ones, however, do not decide on administrative matters, whereas the jurisdiction of the German court is limited to matters of civil and criminal law. It was therefore crucial that we also identified the precise area of law of each decision that cites one of the other courts. Thus, we could limit our analysis to crosscitations in those areas of law for which all of the ten courts were competent, i.e. civil and criminal law and the corresponding procedural rules. Table 4 presents these results. In comparison to Table 2 , it can be seen that, for example, the Ireland-to-England citations have been halved. 69 See supra 2. 70 In the qualitative taxonomy, infra 6., we differentiate between further types of cross-citations. Even controlling for common areas of law, Table 4 shows that the total number of cross-citations per citing court is very diverse. Many reasons could account for those differences. It could be the case that some courts and judges are more open to foreign influences. Yet, it would be misleading to deduce from Table 4 that the courts with few cross-citations are just too parochial, because in some countries judges do not mention every argument that has influenced their decision-making. Notably this is the case in the French legal tradition. From a normative perspective this nonopenness may be criticized: indeed it may be used to argue in favor of open cross-citations.
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More generally, citation style and legal reasoning differ widely between countries. This is also relevant for a normative evaluation of cross-citations since it may not be clear whether all cross-citations are embedded in a well-reasoned assessment of the foreign court's reasoning. This points towards the need for a qualitative examination of cross-citations, which we also present in this article. 72 In addition, a good way to control for such differences between citing courts is to present the data according to the citations per all cross-citations of each particular court. Thus, Table 5 shows most clearly which of the cited courts each of the citing courts prefers to cite. Table 5 highlights in which instances a court has a favorite counter-part accounting for more than half of its cross-citations to the other nine courts. In four instances (Austria, Spain, Switzerland and the Netherlands) this most popular cited court is Germany, the most popular German court is the Austrian one, 74 the most popular Irish the English one, and the most popular Belgium the French one. By contrast, the citations of the English and French courts are more evenly split. Overall, the picture that emerges is that certain courts seem to be the most popular cited courts, but also that citations are not necessarily reciprocated by those cited court. Both of these observations may also be relevant for the normative debate about cross-citations. They may point towards high quality of decisions of the most cited courts. They also show that receiving many cross-citations does not require a strategic approach in also citing the courts of the other countries. The data presented in the previous section invites further analysis about the potential closeness of particular groups of countries, and how such similarities and differences relate to cultural, political and other factors. Such an analysis could start with certain theories why particular countries would be close to each other, for example, referring to legal traditions or language groups, and then test these theories by way of regression analysis. But it is also valuable to start without such a priori categories in order to find out whether particular countries seem to belong together. Several of such "structural equivalence measures" exist, but the most popular one is cluster analysis. Both cluster and regression analysis will be presented in the following.
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Cluster analysis
As cluster analysis is barely used in legal research, 76 it is useful to start with a definition:
74 Interestingly, the German court does not cite the Swiss court often in our study. It is sometimes suggested that Swiss civil law sources are more interesting for German courts than Austrian ones at least in the area of civil law, given that the Swiss codification is more modern. "Cluster analyses are multivariate procedures that divide a data-set into a number of subgroups (clusters). In general, they refer to measures of similarity or dissimilarity between observations with respect to a set of variables. These are then grouped into clusters of low within-cluster variance and high variance between clusters. In particular, this can be achieved by successively increasing the tolerated level of within-cluster dissimilarity. Starting with the lowest level of aggregation, where only identical observations are clustered together, observations and clusters are merged until the sample is allocated into two groups that constitute the top of the hierarchy".
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With the help of a network analysis program, 78 the data presented in Table 5 have been clustered using two methods. Figure 2 presents "hierarchical clusters", "optimization clusters" follow in the subsequent Table 6 . 79 These two approaches should not be thought of as opposing each other, as the broadly similar results illustrate.
Figure 2: Hierarchical clustering of cross-citations
The dendogram of Figure 2 is "a graphic representation of the hierarchy of clusters". 80 Moving from the left to the right, the clusters gain in members as the requirement to be part of a cluster 77 becomes less strict. To start with, there is just a cluster of Austria and Germany, then a cluster of England and Ireland, and then a cluster of Belgium and France. For comparative lawyers these groups of countries make immediate sense as they are part of the same legal families, 81 while they may also confirm similarities in terms of geography and language. Then, more surprisingly, Spain joins the cluster of Austria and Germany, and Italy joins the one of Belgium and France. Subsequently, Switzerland and the Netherlands join the former cluster, and then these two clusters merge, with the result that all continental European countries are part of one cluster, whereas England and Ireland form another one.
This final division may point towards exceptionality of England and Ireland, but, in this respect, the optimization clusters of Table 6 , below, do not fully confirm such a result. Optimization clusters require that the researcher specifies in advance how many clusters shall be created. In addition, Table 6 indicates how well the respective clusters explain the entire dataset (R 2 ) and how dense these clusters are. The options with five and four clusters in Table 6 confirm the results of the hierarchical clusters in Figure 1 . However, in the variant with three clusters the Netherlands joins England and Ireland but then separates from them in the final variant, with England and Ireland joining the Italy-Belgium-France cluster. Re-visiting Table 5 , the position of the Netherlands in the third variant seems to go against the frequent citations from the Netherlands to Germany, but it reflects that the Netherlands has been most frequently cited by England. With respect to the final variant, the data make clear that what hold England-Ireland and Italy-Belgium-France together are the relatively frequent citations from England to France. As a result, the cluster analysis shows that cross-citations are not somehow random but clustered within smaller or larger groups of countries. This speaks against the argument that courts would just "cherry-pick" any foreign decision that suits their result; 82 rather, it seems that within groups of countries cross-citations are relatively common and accepted. However, comparing the two types of cluster analysis, it has also been found that as connections become looser regularities become less clear. Applying regression analysis may provide a less ambiguous result.
Regression analysis
Regression analysis is a widely used method in empirical legal scholarship. On the most basic level, regression analysis seeks to establish a correlation between two (or more) factors within a statistically appreciable margin of certainty.
For a companion article, we performed a number of regression models in order to determine which factors correlate most strongly with a high propensity of the supreme court in the countries in our sample to cite the supreme court of another of these countries. 83 Under what circumstances would we realistically expect cross-citations, i.e. judicial openness to foreign influence could be driven by a number of indicators? The observations in our analysis are all possible combinations of pairs of a citing and cited country (in both directions). We thus identified explanatory variables that defined the relationship between the two countries. These factors broadly fall into four categories: characteristics of the cited country, language, legal origin, and geographic and cultural proximity.
First, population is one the main characteristic relevant for the cited country. Larger countries often influence smaller countries in a variety of ways, particularly when they are culturally relatively similar. The legal systems of a pair consisting of a larger and a smaller country often stand in an asymmetric relationship, with lawyers, judges, and legal scholars in the smaller country following legal developments in the larger one quite closely, while jurists from the larger country will generally ignore those in the smaller one. Moreover, since larger countries normally produce a larger number of cases, new legal problems often need to be addressed there first.
Besides population size, we included the natural logarithm of the GNP per capita. Richer countries might be cited more often because they are perceived as more successful, to which their legal system may have contributed. Moreover, we included an index of corruption as a control variable.
84 A corruption-free legal system might be perceived as providing better and possibly less biased legal innovations.
Second, legal ideas from abroad are much more accessible if they are expressed in language the reader can easily understand. 85 In our study, we approached the issue from two directions. First, we created a variable that looks at whether the citing and cited countries share the same major national language (defined as being spoken by 20% of the population or more). Second, we used Eurobarometer data what percentage of the population of the citing country speaks the language of the cited country. 86 Third, in traditional comparative law scholarship, European legal systems are typically divided into "common law" and "civil law" jurisdictions, which is said to be derived from Roman law on the other. Frequently, a distinction between French, German, and Scandinavian civil law is made. 87 This distinction has been picked up by economists during the past 20 years and has thus sparked a voluminous literature on the possible economic consequences of countries' differ- 89 it is possible that shared legal origins are connected to common educational structures and the frequent migration of students from "recipient" countries to origin countries. 90 In Europe, this factor may be less significant than within a post-colonial relationship between two-countries. Arguably, a shared legal origin might induce cross-citations, which might be a factor driving the results reported in the legal origins literature.
However, some country classifications are controversial. In our sample, the Netherlands is most problematic; it is classified as belonging to the French group in the "legal origins" literature, while some comparative lawyers argue that Dutch law has gradually moved away from France and closer to German law. 91 We therefore also use a separate "legal families" variable that classifies the Netherlands as part of the German group.
The fourth group of variables relates to non-legal factors that may bring countries closer to each other. Courts from countries that are more similar to each other in terms of culture, its economic policies, and geography may be more likely to cite each other. Two separate sets of variables are commonly used to measure culture, namely indexes developed by Hofstede 92 and Schwartz. 93 Both indexes are based on qualitative survey among similar situated individuals in different countries. On the basis of each index, we created an index in an attempt to measure the cumulative cultural difference between the citing and cited countries.
Furthermore, we tried to measure whether there is an impact of the respective "variety of capitalism" dominating each country. Deferring to the "varieties of capitalism" literature in economic sociology, which suggests that the coordination of economic activities varies across countries along a number of dimensions, we hypothesized that a legal argument might be more persuasive if taken from a country following a similar approach toward economic organization. Thus, we created a variable based on a study 94 assigning countries a score between 0 to 1 depending on whether they prefer "strategic coordination" or "market coordination."
Finally, we used data from the Centre d'Etudes Prospectives et d'Informations Internationales (CEPII) 95 to create an index of the geographical distance between each of the countries in our sample, assuming that legal arguments might travel more quickly to closer locations. We used a weighted measure that looks at the distance between the main economic hubs of the two countries weighted by its share of the country's total population. 88 Obviously, there are other factors that may be relevant but not captured by these variables, such as citation and legal writing styles 96 or staffing of the court, and the social composition and educational background of the judiciary. 97 We use country-level dummies for both citing and cited courts to capture these factors. We used a "negative binomial regression model" looking at the absolute numbers of citations of one country to another one as dependent variables; consequently we have 90 observations that corresponded to the 90 possible relationships between cited and citing country. 98 Table 7 , above, reports the regression results for the best two of our models. 99 As can be seen, these two regressions both omit GNP and geographic distance, which turned out not to be statistically significant in the regressions not reported here. Similarly, we eliminated the cultural variable based on the Hofstede survey, which turned out not to correlate with cross-citations in any regression model, contrary to the more recent survey by Schwartz.
In all of our regressions, cross-citations correlate positively with the population of the cited country, a low level of corruption, language skills. A greater distance in the "coordination index" inspired by the varieties of capitalism literature is associated with a smaller number. The legal origins variable is only significant when "same language" is not included in the model. Our other regressions also indicate that shared legal families and cultural difference overlap to some 96 99 In the original article these are models 3 and 6 in Gelter & Siems, id., Table 8 . extent, given that the coefficient for each of them is reduced if the other variable is included. 100 Intuitively, the reason is likely the substantial overlap between culture and legal tradition.
In order to ensure that these results are "robust", we performed a number of additional, modified regressions. Our results hold even when we eliminate the outliers, i.e. the large number of citations of England by the Irish court and of Germany by the Austrian court. Similarly, almost all of our results hold when all zeros are dropped from the regression. 101 Thus, overall, the regression results show that there is a good deal of regularity in the way courts cite judgments from other countries. As already found in the preceding cluster analysis, this challenges the view that cross-citations are just subjective "cherry picking".
We can also classify the reasons why a particular court's decisions are cited across borders more often than others into three groups:
(1) Accessibility: Citations will only be made if the decisions are available and comprehensible to an international audience. This is shown primarily by the language variables. If we had variables measuring the degree to which decisions of a particular court are available internationally (in print or online), we might discover a related effect. Geography could conceivably matter for accessibility, but our regression did not confirm this. (2) Authoritativeness: Some courts seem to be cited because their views carry a greater degree of (persuasive) authority than others. The absence of corruption may indicate that a court's views are more likely than not the result of unbiased judicial deliberation, as it reflects a well-functioning judicial and administrative system. The two countries that do least well on the corruption index (Italy and Spain) are rarely (if ever) cited. A large population in its jurisdiction may support a supreme court's authority for two reasons. First, sheer numbers make the jurisdiction inherently more important. Second, in a larger jurisdiction, important and new legal questions are more likely to reach the highest court earlier than elsewhere, simply because the probability of a particular fact pattern arising is higher ceteris paribus. As we have seen above, 102 a larger population (or GDP) does not necessarily correspond to an equivalent number of supreme court cases. However, new and innovative legal questions will rarely be cabined with the lower courts and will reach the country's highest court nonetheless. (3) Similarity: One court's views may seem more persuasive to another country's highest court because of similarities between the two countries and their legal systems. If two countries are close to each other in legal and cultural traditions, and if they occupy similar positions on the "varieties of capitalism" scale, the responses to legal and policy issues addressed by a court in one country may provide a better fit in the other because the effects will be similar. In the companion article we present calculations showing which of these variables are the main ones that determine cross-citations. The main finding is that the first and second explanations carry more weight; in particular the variables on population of the cited country and a low level of corruption, native languages and language skills dominate our results. These variables outperform the two measures for different legal traditions, as well as culture and political economy. For the normative debate a number of lessons can be drawn. With respect to the first group of explanations, the relevance of languages is a factor that supports the use of crosscitations as it shows that judges want to be able to properly understand the decision of a foreign court. The second group also speaks in favor of cross-citations. The relevance of a low level of corruption and the potential model of larger jurisdictions lead us to suspect that the quality of a legal system tends to make it attractive for cross-citations. This may mitigate some of the concerns of critics since, for example, courts are not likely to cite countries with a less reputable legal system only to justify a particular result. 104 Finally, the statistical significance of the third set of explanations shows that courts are interested in the legal, economic and cultural "fit" of the foreign case law. However, we have also seen that these explanations play a more limited role than the other factors. This may cause concern as it may indicate a potential mismatch between the foreign law and the society in question. Legal origins also occupy a relatively subordinated spot compared to the other factors. If one takes the view that similarities between legal systems provide the best justification for citations of foreign law, one might be more inclined to side with skeptics as a result. However, the difference may not matter that much because both similarities in the law and in culture are also positively correlated with language, which is the one pragmatic criterion that turned out to be one of the most important factors.
Moreover, a possible explanation is that broad categories such as civil and common law are unsatisfactory since today legal similarities are often related to specific fields of law. 105 The following will therefore explore possible variations in further detail: in Section 5 as those relate to different areas of law, and in Section 6 for different types of cross-citations.
Citations by field of law
Division into fields of law
In our study, we also collected data on the fields of law in which cross-citations occur. One might expect more citations in a field where two countries' laws are relatively similar, for example, because it is strongly permeated by EU directives, or because one country copied the other country's law at some time. As in the previous sections, in general, we leave out citations relating to the case history and jurisdictional issues and continue to investigate cross-citations relating both to issues where the basis for the cross-citation is internationally or European harmonized law, and those that are met for purely comparative reasons without a specific international aspect to either the case or the underlying law. Initially we classified our citations in 31 categories. Given the limited number of cases in most fields, we regrouped them into six broader ones, as shown in Table 8 . The categorization follows common practice in how the fields are divided up in much of Europe. Private law is split in "core" civil law and commercial law. In the public law area, we distinguish constitutional law and administrative law (which includes, e.g., public liability). Criminal and procedural law are kept separate. Obviously, the classification has a subjective element, but it also reflects European traditions how different areas are split up in legal codes, treatises, and teaching. The relatively broad civil law and commercial law fields may seem unusual to American readers. However, classic civil codes typically comprise the interwoven fields of contracts, torts, and property, as well as family and inheritance law. Consumer protection and landlord-tenant law, even though they are sometimes "outsourced" into separate statutes, are considered essentially subfields of contract law. The commercial law category includes all business law and intellectual property (IP) areas, which are traditionally thought of as commercial law areas. From a European perspective, the decision most strongly in need of justification was the lumping of civil and criminal procedure, which are sometimes categorized with the respective substantive areas. But here we decided to follow the more Anglo-American view that procedural rules are bound to share many common features. One of the difficult issues in the data collection process was how to assign any specific case to a particular area. In real life, many, if not most cases touch upon various fields. Since our research question was to identify citations -and not cases -by field, we read the respective decision to determine the context of the particular citation and assigned the field based on what legal issue was discussed. When the citation concerned several issues, we tried to determine which of them dominated. In those rare cases where there were several citations to the same foreign court, we also had to make a judgment call which one was more important. When an opinion cited several foreign courts, we counted each of them as a separate citation. As explained in section 3.3, we ultimately eliminated cross-citations outside a certain "common core" of areas of law from our dataset to avoid a skew in favor if certain jurisdictions (these are the ones in italics in Table 8 ). Our analysis thus only covers those fields over which all ten courts retain jurisdiction. As shown in Table 9 , this eliminates all constitutional law and eviscerates administrative law citations, most of which were between Ireland and England. The number of citations in the civil law, criminal law and procedural law areas remains the same. The number of commercial law citations is also slightly decreased, given that some countries have specialized high courts in the area of employment law.
Empirical data per citing court
Table 10, below, shows the number of citations in the five main fields of law organized by the citing country, both in absolute numbers and percentage-wise. In addition, as the Austrian data account for almost half of our cross-citations, we can provide further details: thus, Figure 3 , below, presents the cross-citations of the Austrian court for each subfield of law with more than five citations. 
Figure 3: Cross-citations of the Austrian Supreme Court by subfields of law
In Austria, more than half of the cross-citations are in commercial law, which is not surprising, given that the cited country in the vast majority of Austrian cross-citations cases is Germany. Historically, all the fields summarized under the "commercial law" heading have been very similar in those two countries, in particular since 1938, when the German Commercial Code and several other business law statutes were introduced in Austria. 106 Interestingly, the largest number of commercial cases in which the Austrian cites the German supreme court concern insurance law, i.e. the Versicherungsvertragsgesetz (Insurance Contract Act). The German Act was introduced in Austria in 1939, and a recodification that closely follows German law was enacted in 1958. 107 Even more than in other commercial law fields, the text was for a long time almost identical to the German one. 108 Only reforms in the 1990s and 2000s, particularly a large reform in Germany in 2008, led to substantive divergence.
The second largest group of commercial law cases concerns the law of unfair competition (Gesetz gegen den unlauteren Wettbewerb), where there are more significant differences between the statutes, but which is in the end largely case-based. The Austrian courts have generally adopted German models under what circumstances business policies are considered to violate public policy (gute Sitten). 109 IP law, which is in large parts harmonized through EU directives, follows in the 3 rd position. Generally commercial law, which includes, for example, compensation claims by commercial agents, bills of exchange, commercial contracts, and commercial firm names, also provides a relatively large number of cross-citations, followed by corporate, insolvency, international trade, partnership, and antitrust law.
Interestingly, the Austrian Supreme Court has also cited its German counterpart 138 times in general civil law cases (including consumer protection and landlord-tenant law), and three times in family and inheritance law cases. This is may be more than one might expect, given that the differences in civil law are far greater than in commercial law. 110 It may in part reflect the larger number of civil law cases and also illustrate how legal ideas can diffuse between jurisdictions with similar language. The Austrian Civil Code is much older than the German one (the codes were enacted in 1812 and 1900 respectively), but its interpretation has been influenced by German law since the German Civil Code (BGB) came into existence. The same phenomenon may explain the cross-citations in procedural law: while 23 concern conflict of laws and jurisdictional issues, 21 relate to civil procedure in a more narrow sense, and two to criminal procedure. Overall, the influence of German law on Austrian law is hard to overestimate: Georg Kodek, a sitting justice of the Austrian Supreme Court, recently even suggested that recourse to German law has become so common that is almost necessary to explain when it is not appropriate (usually because of differences in the law).
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In Ireland, the country with the second largest number of cross-citations (where the cited court is the UK in the vast number of cases), the pattern is relatively similar. Our data (based on an estimate) 112 indicate 76 cases where the UK court is cited relating to general civil law (such as tort law or land law) and 19 relating to family and inheritance law. The focus of civil procedure citations is different than in the relationship between Austria and Germany. We have no citations on conflict of laws, but 19 on arbitration. There are 57 citations on general civil, 38 on commercial law and 19 citations on criminal procedure. All of these are areas where the law of Ireland is fairly similar to England and other common law countries.
The Netherlands, Switzerland and, to a lesser extent, Belgium are often characterized as legal traditions that have been influenced by both the German and the French civil law tradition.
113 This is also apparent in the cross-citations in different areas of law. In the Netherlands, the picture is fairly complex, as a variety of countries are cited. 114 The most cited country, Germany, is referred to 10 times for civil law, 15 times for criminal law, and 7 times for criminal procedure, and 6 times for IP; most other citations address various commercial law issues. French civil law, by contrast, is cited only 4 times. The Dutch Supreme Court seems particularly eager to 110 look abroad in cases of criminal procedure (citing Germany 7 times, Belgium 5 times, Austria and Switzerland twice each, and Belgium, France, and Italy once each), and in IP (citing Germany 6 times, England 4 times, France twice and Belgium once). The Swiss pattern is similar, with Germany being cited 11 times for civil law and 10 times for criminal law, 8 times for criminal procedure. Interestingly, France is the only country cited for corporate law (3 times), while the same country is cited twice for civil law and civil procedure each. In Belgium, citations to French jurisprudence dominate, with 18 civil-law citations, 3 family and inheritance citations, which seems to show the lasting influence of the French civil law tradition in Belgium. Besides a few others, there are also 6 citations to the French courts on issues of civil procedure. Interestingly, Germany is also cited 3 times on civil law issues and once on a family/inheritance issue.
The German citation pattern seems to reaffirm the idea of legal families, since the target of the vast majority of the citations is Austria (the only country cited more than twice). Here we have 12 IP cases, 5 insurance law cases, and 5 cases on the law of unfair competition. As indicated earlier, the statutory and theoretical basis for which is very similar in both countries; moreover there are 4 citations on matters of international trade. But even in areas where the law is more different, namely civil law (3), family and inheritance law (1) and civil procedure (4), there are some citations of the Austrian Supreme Court.
England, another country that is rather an exporter than an important of legal ideas, has a more balanced citation portfolio. The most interesting observation is that the court tends to look abroad most frequently in the field of conflict of laws, where France is cited 6 times, Germany and the Netherlands 4 times each, and Spain twice. There are also 5 IP citations to Germany, 3 to France, as well as one for Austria and the Netherlands each. This may reflect how IP law is heavily influenced by the EU.
In Spain, which is almost exclusively an "importer" country, all citations are in the field of criminal law, except for one relating to criminal procedure (citing Germany). Germany is cited 13 times for criminal law, France and Belgium once each. Apparently, this reflects that Spanish criminal law has been influenced by German law, whereas in other fields there are more pronounced similarities to the French legal tradition.
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In the two countries with the smallest number of cross-citations, France and Italy, the patterns are probably as far away from a representative sample as possible. A notable aspect is that in France (where almost all citations were made by the reporting judge) 116 most seem to be on civil procedure, specifically regarding the question whether France has jurisdiction over foreign nationals (citing Belgium, Italy and Switzerland once). In one case, the reporting judge discusses the German Supreme Court's propensity to judicial law-making. Besides that, there is only one case on IP, and a civil law case in which the court cites the European Court of Human Rights' reference to the Belgian court's jurisprudence.
Relating these findings to the normative debate, it can be seen that courts tend to refer to foreign judgments in areas of law where this is seen as helpful for this particular court. Thus, we do not observe "cherry-picking" for results but courts consider which other country's law is relatively similar in a particular area of law -possibly leading to the emergence of a "common core" for groups of countries in these areas of law. It can also be suggested that a targeted use of foreign case law in particular areas helps to improve the quality of court decisions as such foreign law is compatible but also potentially more advanced than the domestic law in this specific area.
Empirical data per cited court
It is also interesting to identify which courts are most frequently cited in particular areas of law. If one took just the absolute figures, however, such data would not be very revealing as they would be almost entirely dominated by the citations from Austria to Germany and Ireland to England. Thus, for the purposes of Table 11 , we calculated how often the other courts would have been cited, if each court had the same number of cross-citations, and then presented these preferences in terms of percentages of all citations in the four main areas of law. Table 11 shows that Germany is the most popular cited court in all four areas of law, in particular with an astonishing proportion of more than 80% in criminal law. French and England are the next most-popular cited courts, in particular in core civil law and procedural law. In addition, Belgium performs well in procedural law and Austria in commercial law. These results confirm the regular nature of cross-citations. As eight of our ten countries are civil law countries, it was to be expected that German and French courts are the most popular courts to be cited. They also confirm that German law has been influential in some countries traditionally associated with the "French legal origin", such as Italy and Spain, in particular in criminal law. With respect to the popularity of England, it is plausible that private and procedural law have a greater appeal to other countries than criminal law as the latter is very different from the laws of continental European countries. The relatively frequent citations of the Austrian court in commercial law seem to reflect that here Austrian law is more similar to the laws of other countries than in many other areas of law (including core civil law, as explained). And the relative popularity of the Belgium court in procedural law reflects similarities to the French and Dutch law in this area. Table 12 , below, turns to the relationship between the areas of law and the reasons to cite foreign courts, using the complete dataset.
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Empirical data per reasons to cite
118 It can be seen that in "case history or jurisdiction" criminal and procedural law perform above average, in "international or European law" this is the case for constitutional law, and for "pure comparative" it is core civil law. Again we suggest that this confirms the fairly regular and non-arbitrary nature of cross-citations. It is plausible that "pure comparative" arguments are most pronounced in core civil law since here relatively general legal questions tend to be posed (e.g., when is a contract concluded? what constitutes a tort?) that make it potentially rewarding to look for inspiration from other legal systems. One possible explanation is that civil codes tend be relatively generally formulated. A field of law that is not very "dense" in terms of the number and specificity of legal rules will likely invite more frequent recourse to more general legal principle, which creates space which can be more easily filled with cross-citation. 119 With respect to "international or European law", we observe, for example, the impact of international and European human rights law on matters of constitutional law, whereas core civil law is only affected in relatively few cases. In the category "case history and jurisdiction" it is notable that procedural law includes questions of conflict of laws (see Table 8 , above), and that in some criminal law decisions it may be necessary to consider the sentences already imposed by foreign courts.
Another question interesting to explore would be whether cross-citations are, overall, disproportionately more frequent in particular areas of law. For example, one may expect that in relatively international fields, such as commercial law, courts feel more inclined to refer to court decisions from abroad than in those of family law. Unfortunately, in order to provide a comprehensive answer to this question, it would be necessary to have data on all domestic citations of the ten supreme courts in all areas of law. Still, some indications can be provided. For example, we can establish that only about 1% of our cross-citations (12 out of 1016 decision) concern family law -while it seems not unlikely that more than 1% of all supreme court cases concern matters of family law. Potentially, this may reflect cultural differences that exist even between European countries in this field. However, we do not claim that the supreme courts of our study do not also use foreign precedents for topics where moral questions are at stake. 120 For example, researchers have found that in Europe a number of courts have considered foreign precedents in cases of "wrongful birth" and "wrongful life", based on non-quantitative methods. 121 While the focus of this article is on our quantitative dataset, we agree that it can be rewarding to examine individual cases of cross-citations in more detail. Thus, the subsequent section explains representative examples of foreign citations in a qualitative way, in particular with the aim to develop a taxonomy of types of cross-citations.
6. Taxonomy of types of cross-citations
Introduction
In our quantitative analysis, we excluded citations merely resulting from the history of the case and, then, only distinguished between citations due to international/European law and purely comparative citations. 122 It is the aim of this section to provide a more nuanced qualitative picture of different types of cross-citations. It is structured according to the role a foreign citation plays to the court decision in question: it may the case that the court refers to the result of a foreign decision (see 6.2); that it seeks inspiration from a foreign court's judicial reasoning -which may, or may not, be relevant to the result (see 6.3); or that the citation is mainly "ornamental" -that is, irrelevant for the result (see 6.4). In addition, it will be indicated how detailed the respective analysis is, since in any of the aforementioned categories the court may either argue in a compact or in an elaborate way. 123 A variety of reasons may explain why a court prefers one or the other type of crosscitations. The comparative law literature often discusses general differences in judicial style, including the style of citations. 124 In particular, it may be expected that common law courts provide a more careful analysis of the facts in each cited case, given the doctrine of stare decisis. It has also been suggested that comparative law needs to consider "judicial audiences and reputation", for example, as it may matter that civil law countries have a "career" and common law countries a "recognition" judiciary. 125 Such a perspective is also related to recent research on "legal realism" and the judiciary, for example, as scholars try to understand how incentives and extra-legal decisions determine judicial style, including the use of precedent. 126 This section does not aim to explore all details that may influence the judicial style of the ten courts discussed in this article. Yet, it will show that some conventional views about judicial style do not always hold for cross-citations. Moreover, in line with the overall aim of this article, it will discuss what these types tell us about the desirability of cross-citations.
Result-oriented citations
The American public would probably think of citations of foreign law in the context of the US Supreme Court primarily as providing relatively general claims about what courts have decided in some other jurisdictions that are important enough for American judges to take notice. In cases of this type, courts look primarily at the result (e.g. whether executing minors is unconstitutional or not), 127 but not at the legal analysis in detail.
In the courts of our study, result-oriented citations seem to occur frequently in cases highly-politicized where the result is very important for ideological reasons. In cases of this type, the actual legal reasons are likely to be less interesting than the outcome of the case. A number of examples can be found in cases relating to the issue of "wrongful life." These cases concern the question whether parents of a disabled child or even the child should be granted damages against a doctor who was at fault at failing to detect disabilities prenatal screening of the fetus. 128 Closely related "wrongful conception" cases relate to the question of whether doctors are liable for child support payments following an unsuccessful vasectomy or sterilization. For example, the Italian Court of Cassation states that:
"the French Court of Cassation (plenary assembly), in the famous Perruche decision of November 28, 2001, turning away from previous jurisprudence, declared, however, that 'when the errors committed by a physician and the laboratory in executing the contract concluded with a pregnant women prevent the latter from exercising her own choice in terminating the pregnancy, in the end resulting in the birth of a handicapped child, the latter can demand compensation of damages consisting of the disability itself, caused by the aforementioned errors.'"
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The court goes on to point out that the French legislator subsequently intervened to eliminate the possibility of damages in the absence of medical error that aggravated the child's condition. 130 The court subsequently refers to the French case and subsequent legislation several times, but only to the outcome, not to the reasons for it. The detailed discussed of the Italian court turns primarily on the question whether there is a right "not to be born" under Italian law.
Our study also includes several decisions by the Austrian Supreme Court on the issue. The first one (actually the second in Austria addressing the issue) 131 briefly cites the German Supreme Court in the last paragraph and states that it also recognizes damages for the parents, without looking deeply at the reasons for the decision. In a subsequent case, 132 the court tackles the related issue of an unsuccessful vasectomy, following which the patient sued the doctor for alimony, the court briefly describes the laws of Germany, England, Belgium, the Netherlands, Spain, France, Italy, Scotland, Denmark, and the US. For all countries, the reference has the character of a list, i.e. the court seems to be interested only in whether such claims are admitted by the courts. Interestingly, and maybe tellingly, while the overview on the courts is limited to a single paragraph, the court subsequently discusses the views expressed in 13 law review articles, dedicating one paragraph to each; before moving to its own analysis, the court summarizes the German academic literature in another paragraph. The third case on the issue 133 does not provide such a detailed analysis, but refers to its prior jurisprudence, stating that it does not have to go into further detail regarding foreign case law again. Nevertheless, the court cites recent case law from Germany and Switzerland and concludes that the courts in both countries recognize damages.
We also found corresponding result-oriented cross-references in "wrongful life" cases in Switzerland, Ireland and the Netherlands. The Swiss decision refers, relatively briefly, to the results reached by the German, Dutch, British, and Austrian Courts, 134 and the Irish decision does the same for the British, French and German courts. 135 The Dutch cross-citation 136 is in the opinion of the advocate general. It provides a more extensive discussion of the case law of various countries, in particular France, Germany and the UK, yet, overall it is clear that it is mainly the results that are seen as decisive.
Another example of politicized cases are those of assisted suicide. Here too, we have a relatively extensive comparison in an opinion of the Dutch advocate general. 137 There is also an Italian case on this issue:
138 the court had to deal with a controversy relating to life-extending measures taken for a comatose patient and provides detailed citations to various courts, including some courts from the US (New Jersey), the UK House of Lords, and the German Supreme Court. While the court provides a detailed description of the principles the various courts apply to the decision-making process (e.g. that the decision should be taken as to conform to the hypothetical wishes of the patient), it does not analyze how the courts derived these principles.
Perhaps surprisingly, 139 we also find result-oriented cross-citations in more pedestrian cases, though here the references to foreign courts may be (even) more condensed. For example, in an Austrian case 140 the supreme court had to deal with the issue of whether creditors who had lent to a company after it became insolvent can recover their losses from directors who failed to file for bankruptcy upon insolvency and thus take the firm out of business. Diverging from its own previous decisions, but trailing newer German case law, the court recognized that "new" creditors are entitled to this kind of claim. Again, the Austrian court recites the results of the German court in a few paragraphs without directly engaging with its legal reasoning. 141 Similarly, two Spanish decisions discuss limitations on the exercise of universal jurisdiction on criminal law matters imposed by international law. 142 In one case, the court first describes limitations at great length and subsequently mentions that "both limitations have been expressly accepted by the German courts" (after which the court cites three decisions of the German Supreme Court in brackets). The citation to the German jurisprudence apparently serves as a persuasive argument why the Spanish court's view must be correct. In the other case, the court cites the German court in a similar fashion, and subsequently describes a view of the Belgian court for a limitation of the genocide convention. As a final example, in France, one of the few cases where we identified cross-citations falls into this category. In its opinion 143 the reporting judge describes the development of the doctrine of sovereign immunity, and lists the Belgian, Italian and Swiss courts as having abandoned the idea of its absoluteness in a single sentence.
From a normative perspective, is a results-oriented approach problematic? This would be the case if the foreign precedent were treated as a binding authority and its application seen as an evasion of domestic law. By contrast, if one takes a legal realist perspective and decides that only the outcome is important, then it does not really matter how the court arrives at its result. Regarding the outcome only, there are at least two possibilities. One the one hand, engagement with foreign cases could provide with useful information about empirical effects of particular policy decisions, which improve the quality of decision-making in terms of the outcome. On the other hand, looking only at the outcome may help the court to cherry-pick preferred foreign results.
One might argue that how a court arrives at its results matters. In part, the reason is that judicial decisions derive some of their legitimacy from their acceptance in the legal community (and beyond). However, the extent of a legal opinions decision depends very much on the norms prevailing in that community. 144 Very likely the differences we have observed depend on differences in the degree to which cross-citations are accepted in the respective legal system.
Our examples do not suggest that a pure results orientation is all that problematic. As we have seen, almost all of them involve purely referential citations. Thus, we do not find that courts try to evade domestic law and to impose foreign moral standards on the local population. Rather, the actual legal arguments seem to focus on the respective national law. It is, however, also possible that foreign law sometimes exerts influence without explicit attribution; a court may merely cite the result and then incorporate the legal argument into its subsequent domestic analysis without disclosing its origin.
German example is on the interpretation of a provision in the EU Regulation on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters ("Brussels I"), 149 and an example from the UK deals with the EU law on trade marks. 150 In all of these instances, the references to foreign case law are fairly short. By contrast, opinions of the Dutch advocate general on issues of intellectual property law engage in a more extensive comparison of various judgments of German, French, Belgian and UK courts in order to interpret the underlying provisions of European and international law. 151 Turning to pure comparative cases, there are also a number of instances where courts do not primarily look at the outcome of foreign cases, but the arguments used by the courts to achieve this result. Which form of reasoning the court adopts depends to a large extent on the argumentative style of the citing court. A judicial style that allows reference to policy should in theory be relatively open to consider policy arguments used by peer courts.
In the decisions of the High Court of Ireland we find frequent examples of such crosscitations, namely as far as they cite English courts. Sometimes these citations are written in a style that seems to indicate that it is beyond doubt that these precedents apply in Ireland. 152 Other decisions are more reflective. For example, in one of them it is said that "(w)hile decisions in another Jurisdiction are in no way binding on me as is the practice in all Jurisdictions regard is had to decisions in other Jurisdictions and if they are found to be persuasive they are followed." 153 But, then, it may also happen that, while the legal argument of the English courts is followed, the Irish court distinguishes the actual facts of the cases and therefore reaches a different result. 154 This form of judicial reasoning can be seen as typical for the common law. Comparative lawyers observe that common law countries often still perceive that their legal systems share the "common law as a whole". 155 A recent survey of common law judges has also found that guidance in judicial interpretation is seen as the most plausible reason to refer to foreign court decisions. 156 With respect to the cross-citations identified in this article, reference can be made to a decision of the Court of Appeal of England and Wales that includes a very detailed section discussing recent developments in other common law jurisdictions.
where both laws are similar, but which also leave open ambiguities and questions that can be filled with case law. Almost all of the opinion of the Austrian court discusses German case law and literature; only in the last longer paragraph, the court looks at a specific section in the Austrian law that could be used as the basis for an analogy that would reach the same result.
There are, however, also cases displaying this kind of pattern even in areas of law where the law is less similar. A decision from 2005 159 concerns basic civil procedure and therefore does not have a specific reason for a comparative analysis, since both procedural codes have distinct histories. The Austrian court cites a decision of the German Imperial Court 160 for the proposition that even in a joint lawsuit (einheitliche Streitgenossenschaft), individual participants may lose their right to appeal separately. The court further cites a decision of the German Supreme Court and six commentaries on the German procedural code to back up the claim. In a 2003 decision 161 on whether fees for telephone sex can be recovered by the phone company against the owner of the phone connection, the Austrian court analyzes the development of the German case law, disagreements between different panels of the German Supreme Court as to whether the enforceability of such claims would be against public policy, and various German articles at great length. Only in the second half of the opinion it moves on to Austrian literature, the basis for related contracts under Austrian law, and ultimately finds that such contracts can be enforced (the issue seems to be whether telephone fees have to be paid). The Austrian Supreme Court does not even always distinguish German cases from Austrian ones (even though the origin of the case will typically be apparent to experts from the citation style). 162 While overall, there are a large number of Austrian cases citing German ones, there are also some tools that enable the Austrian courts to "rationalize" these citations. Sometimes Austrian courts reuse arguments, which may include cross-citations. For example, in our search we found a series of cases relating to firms that were fined for not disclosing their financial statements at the court of registry, all of which argued that one of the deciding judges of the court of appeals was biased because he had written articles on the issue. Since the issue is essentially the same (in some cases the lawyers were the same as well), entire decisions are reused with minimal, if any modifications. 163 All of these decisions include the same citation to the German Supreme Court in the court's analysis, as well as a blanket reference to the jurisprudence of the Swiss Federal Court in the part describing the appellant's submission. In addition, the Austrian Supreme Court uses a further, idiosyncratic citation method that also falls under the present category. Generally, it has to tendency to "self-plagiarize", in other words repeatedly use boilerplate texts taken from previous opinions for the same proposition. Some of these boilerplates are separately published as Rechtssätze (official maxims) in the database of the case law. 164 By searching for a Rechtssatz number, one can locate all cases that used it. Frequently, entire paragraphs are copied into new opinions. These copies also include the references, including citations of foreign courts made in that paragraph. For example, the cases on the recusal of judges just mentioned include a Rechtssatz with a cross-citation to the German Supreme Court. 165 The Swiss Supreme Court cites the German one not as frequently as the Austrian court does. Yet, as far as there are cross-citations, it can also be seen that these often concern brief confirmations of the legal reasoning of the German court. In three decisions, covered in this study, the Swiss court makes a statement about a particular point of legal reasoning and then simply adds a reference to the German court. 166 Somehow more cautious are two other cases, since those use the word "compare" (vergleiche) for the reference to the German court: yet, here, the German judgment is the only reference provided 167 -so the result is the same, namely that the legal reasoning of the German court is apparently regarded as persuasive.
Opinions of the Belgian and Dutch advocate generals 168 tend to be quite thorough with many citations to prior case law, scholarship, and occasionally foreign courts. Often, these citations fall in the "reasoning" category. For example, in a Belgian decision on tort law 169 the advocate general discusses the views of the French, Dutch and German courts going into detail particularly with respect to French law. Specific citations to individual decisions are given in footnotes (in total, the opinion has 46 footnotes, in which various courts and scholars are cited). In other cases the analysis of French law by the advocate general seems to go into the greatest level of detail. 170 The style of the Dutch advocate general is similar. In some examples only the case law of one foreign country is analyzed; however, this is then based on a careful and detailed assessment of the foreign court's reasoning. For instance, two criminal law cases (on criminal capacity and HIV infection) analyzed the reasoning of the German case law in detail, also citing some of the text of the German decisions in the original language. 171 The remaining three civil law countries have fewer cross-citations and only some of them may be of interest for the current category. In a rare Italian case 172 the court cites a specific decision of the German Supreme Court for the proposition that a debtor can also effect payment to the creditor by bank transfer (even if not specifically stipulated). Even though the analysis is limited to a rather short paragraph, the court cites the applicable section of the German Civil Code and briefly describes how the German court derived the result from it. In France, an example may be an opinion of the reporting judge 173 that addresses the issue of judicial lawmaking and, based on secondary literature, describes the attitude towards it under the common law, EU law, as well as German law, for which he cites the jurisprudence of the not only the Federal Supreme Court, but also the Constitutional Court. With respect to the former, he spends two paragraphs describing the court's attitude (in two specific cases) toward judicial lawmaking and the effects of changes in jurisprudence on legal certainty. Finally, the Spanish Supreme Court is interesting here sincesomehow akin to the Austrian court -there are examples where it economizes opinion-writing. In one decision the court mentions that the European Court of Human Rights favorably cites the jurisprudence of the German Supreme Court, 174 but then we found several further cases that use exactly the same paragraph 175 , and some others that use similar text with the same citations. 176 What lessons can be drawn from all of this for the desirability of cross-citations? A skeptic may interpret some of the Irish and Austrian cross-citations as too unreflective (or even as defying national sovereignty) since they often seem to simply accept the legal reasoning of the English and German courts. It could also be criticized that none of the courts has developed clear criteria for the use of foreign case law: rather, these seem to be made in an ad-hoc fashion.
However, we would provide a more positive interpretation. The reason smaller jurisdictions refer relatively frequently to larger ones simply derives from the fact that the courts of the latter countries tend to have more opportunities to deal with certain legal problems; thus, the former courts can fill a temporary gap in the current law. In particular, it is plausible that in these situations courts may look for inspiration from relatively similar foreign countries, since here even some of the formal tools of legal reasoning may be transplantable.
We have also seen that courts and advocate generals sometimes engage in a wider comparative analysis referring to the case law of various other countries. We also regard this as broadly positive. It may show that, in Europe at least, there are sufficient commonalities of legal reasoning that enable judges to understand each other. In particular, this is necessary due to the growing volume of rules that derive from European and international law. To be sure, such comparisons are not always easy. Yet, therefore, it is also plausible that courts have not developed a blueprint for comparative reasoning but approach cross-citations based on judicial reasoning in a piecemeal manner.
Ornamental cross-citations
The previous section explained that the Irish court often cites the English one, and the Austrian often cites the German one, using the foreign case law to support the respective court's legal reasoning. However, as far as England and Germany "return the favor", these citations tend to be of a more rhetorical (or ornamental) nature. For example, in an English case the court provides a statement and then just adds the words "see the later decision" with a reference to the Irish court. 177 Thus, the Irish decision is apparently just used to confirm a view already taken. 178 a reference in the Dutch literature, and only subsequently the words "for a similar point" (with reference to a foreign decision) have been added.
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In the assessment of this type of cross-citations, it may initially be puzzling why courts provide these "see also" references without further discussing the content and how exactly it relates to the problem at hand. Citations of this type are, in the academic legal literature, used to provide the reader with a source for broader information about the topic discussed by the author. A legal author would thus facilitate further research by the reader, which helps him to better understand the field of law discussed. Opinions written by courts obviously do not have this function. The purpose, from the perspective of the judge or clerk drafting the opinion would then seem to be to strengthen the authority of the court in the legal community by showing how well researched the opinion is, and thus immunize the court against criticism, even if the result is fairly obvious.
186
A potential problem may be that these very brief cross-references are, by their very nature, not able to engage in a "proper" comparison of the domestic and foreign law that would take into account possible differences in the legal and non-legal context between the countries. However, as far as courts (or advocate generals) have considered these foreign decisions, it seems useful that they make this transparent in the decision. At a very modest level, these ornamental cross-citations can also be seen as beneficial as they may stimulate comparative legal discussions, be it at the level of courts, advocate generals or in the legal literature.
Conclusion
This article has analyzed cross-citations between ten European supreme courts in order to assess the normative case for or against this practice. To set the scene, in Figure 1 , 187 we developed a conceptual scheme of the main arguments supporting or rejecting the use of citations of foreign courts. Based on the findings of the previous sections, Figure 4 returns to this scheme in order to re-assess this question. SEVENTIETH BIRTHDAY 194 (1990) . 187 See supra 2.
